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IN THE 


(Kmtrt of Appeals of % ®istn0 of (EolumbUt 

October Term, 1905. 

No. 1552. 


NO. 3. SPECIAL CALENDAR. 


WILLIAM W. PAYNE, ET AL. 

v. 

LEIGH ROBINSON, ET AL. 


BRIEF FOR ARTHUR M. PAYNE AND ELIZABETH 

PAYNE, APPELLEES. 


I. STATEMENT OF THE CASE. 

On the 29th clay of March, 1904, Gen. William II. Payne, 
a resident of the city of Washington, died testate. He left sur¬ 
viving him his widow, Mary E. Payne, and several children, all 
of whom were of full age. By his will he appointed his friend, 
Leigh Robinson, Esq., as executor of his estate; and he expressed 
the hope therein that the Court would permit his executor to 
qualify without security. 

The will contains a number of bequests to various members 
of the testator’s family, and to friends. The provisions of the 
will to which reference will be made and which, as I conceive, 
have an important bearing upon the matter before the Court, are 
as follows: 

“4tli. If my wife survive me I direct my executor to 
invest the sum of ten thousand dollars ($10,000), and pay 
the interest thereon to her order during her life, and upon 
and from and after her death, I direct that the said 
fund of ten thousand dollars shall be restored to my estate 
and distributed as provided by this will. The above pro¬ 
vision for my wife is in lieu of any and all claims she may 
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have against my estate. This sum with her private for¬ 
tune will give her the income from an estate of forty thou¬ 
sand dollars. As the bulk of her private fortune was in 
effect settled on her by me, at a time when under the law I 
could have claimed it as my own, I hope she will consider 
it a sufficient provision for her.” 

“5th. I give and bequeath to my daughters-in-law, 
Laura, wife of my son William Winter Payne, and Char¬ 
lotte, widow of my son John D. Payne, the sum of one 
hundred dollars apiece. To my son William Payne, in ad¬ 
dition to what I give him by the residuary clause of this 
will, I bequeath the sum of two thousand dollars ($2,000.) 
To my son Winston, in addition to the provision made 
for him by said residuary clause, 1 bequeath the sum of one 
thousand dollars ($1,000.) He deserves it for his high 
spirit and self dependence. To my daughter-in-law Eliza¬ 
beth (commonly called Bettie), wife of my son Arthur Mor- 
son Payne, I bequeath the sum of two hundred and fifty 
dollars ($250.00), as a testimonial of my gratitude for her 
attention to me in sickness and her services to me in busi¬ 
ness and trouble.” 

“7th. In addition to the legacy which I bought from my 
son, John D. Payne, and gave to his wife, Charlotte, 1 give 
and bequeath to my said daughter-in-law, Charlotte Mason 
Payne, the sum of eight thousand dollars ($8,000), con¬ 
fident that she will use it for the best interest of herself 
and of her son (and my grandson) Horatio Mason Payne. 
It is not my intention that my estate shall guarantee the 
title to the legacy from John’s grandmother bought and 
donated bv me as aforesaid.” 

C 

“8th. In wills and codicils heretofore made I hare 
separated the share of my son, A rthur from the shares of 
the rest of my children . for reasons adequate and satisfac¬ 
tory to me. The reasons still continue and I now bequeath 
to my son Arthur Morson Payne the sum of twenty-six 
thousand dollars {$26,000) for and during the joint lives 
of himself and his wife Bettie; and if my said son Arthur 
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survive his said wife, then upon her death to him abso¬ 
lutely ; and if his said wife survive him, then upon his death 
I give and bequeath the said legacy to the company now 
having an office on G. Street, between 14 and 15 Streets, 1ST, 
W., in the City of Washington, and known as “American 
Security and Trust Company,” in and upon the following 
trusts and none other, that is to say, in trust to invest, rein¬ 
vest and keep invested and pay over the income to my said 
daughter-in-law, Bettie, for the full term of her natural 
life, and my said beloved and honored daughter-in-law is 
hereby empowered to bequeath said legacy to such of my 
children or grandchildren as she may elect; and in case 
she does not exercise this power then from and after her 
death the said legacy shall go to and be distributed among 
my own heirs; I should say my own next of kin.” 

“9th. All special legacies made and bequeathed to my 
daughters-in-law, Laura, Charlotte and Bettie, and the 
special legacy in the same clause to my son William, (clause 
5) it is my will should be considered preferred legacies 
over other legacies in the order named in this clause. It 
is also my will that after the foregoing, the legacy bequeath¬ 
ed to my son Arthur and his wife Bettie as directed and de¬ 
clared by the Stli clause of my will shall be paid as a pre¬ 
ferred legacy.” 

“11th . . . Also on the 5 th page, third line from the bot¬ 
tom, I have changed $28,000, into twenty-six thousand dol¬ 
lars ($26,000) before the signing and attesting of this 
will.” 

“12th. After the payment of all charges and legacies 
hereinbefore provided for, I give, devise and bequeath to 
each of my sons, viz: William Winter Payne, Henry 
Pitzhugh Payne, (by me called Harry), John Winston 
Payne and Charles Bland Payne, an equal one-fourth part 
of all the rest, residue and remainder of my property and 
estate, personal, real and mixed, including lapsed and void 
legacies and devises (if any there be) and all after ac¬ 
quired property.” 
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The will, the main provisions of which are above quoted, was 
duly probated on May 9th, 1904, and Leigh Robinson, Esq., 
qualified as executor of the estate and proceeded to administer 
the same. 

In due course the qiiestion arose before the executor whether 
he should pay over to Arthur Morson Payne the corpus of the 
legacy bequeathed to him by the said will, or should retain the 
sum, invest it and pay over to the said legatee only the income 
therefrom. Unwilling to assume the responsibility of deciding 
the question in the face of adverse claims from the residuary 
legatees and Arthur Morson Payne, the executor very properly 
sought the aid of the Probate Court by filing his petition therein 
requesting the direction of that Court as to his disposition 
of the said legacy. 

Upon the hearing of that petition, Arthur Morson Payne and 
Elizabeth Payne, his wife, Avas represented by counsel who in¬ 
sisted that the Court should direct the payment of the said 
legacy directly to Arthur Morson Payne. The residuary lega¬ 
tees lilceAvise appeared by counsel and sought to have the ex¬ 
ecutor directed to retain the legacy in his oavii hands and to invest 
the same and to pay the income only to Arthur Morson Payne. 

Upon full consideration of the petition and after full argu¬ 
ment by counsel representing the various parties in interest. 
Honorable. W. P. Stafford, the learned Justice avIio presided in 
the Probate Court, rendered his opinion sustaining the conten¬ 
tion made on behalf of Arthur Morson Payne and his Avife and, 
by decree entered April 14tli, 1905, he directed the executor to 
“pay OA'-er to Arthur Morson Payne, at the expiration of 
one year from his qualification as such executor, or earlier, 
if, in his judgment, the condition of the estate and the 
amount of the debts against the same shall render it proper 
so to do, the sum of twenty-six thousand ($2G,000) dollars, 
to be held by the said Arthur Morson Payne under the pro¬ 
visions of the said Avill; and that the receipt of the said Ar¬ 
thur Morson Pavne shall be a sufficient voucher for such 

V 

payment of the said sum to him by the said executor, and 
his said receipt shall acquit the said executor from further 
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liability with reference to the said legacy.” (Record, p. 

20 .) 

From this decree the parties in adverse interest prayed an ap¬ 
peal to this Court, which was allowed. And the case is now be¬ 
fore this Court, upon assignments of error in the said decree. 

II. THE SOLE QUESTION BEFORE THE COURT. 

There was no testimony taken in the proceedings below; there 
were not, and a.re not, any disputed facts to be considered by the 
Court. The question now presented is merely one of interpre¬ 
tation of the language of a written instrument. There is little 
or no difference between counsel as to the soundness of the sev¬ 
eral legal principles suggested for the consideration of the Court, 
as properly controlling the interpretation to be placed upon the 
language of the bequest in question. The difference in thq 
views urged upon the court is simply one arising from different 
ideas as to the proper application of those legal principles 'to 
the actual case now under consideration. 

The question to be decided, reduced to a simple interroga- 
tive form, is this: Did General Payne intend to give his son 
Arthur the possession and control of the legacy bequeathed to 
him, or did he intend that it should be invested and handled 
for him by some other person? 

III. ARGUMENT. 


1. TIIE TESTATOR’’S IXTEXTIOH MUST CONTROL. 

There is no principle of law more firmly established in our 
jurisprudence than that which makes the testator’s intention as 
to the disposition to be made of his estate the fixed and uner¬ 
ring guide of the Court whose direction is sought with refer-' 
ence to that disposition. It is the pole star by which all safe ju¬ 
dicial mariners make their observations and chart their courses 
toward the haven of sound judicial opinion. 

Within recognized legal limitations—not material to 
this controversy—a man may do what he will with his own; 
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and lie may control liis property after his death by will, as he 
may in life by deed. 

It is needless to cite authorities in support of this proposi¬ 
tion. It is a legal maxim. 

a. The intention must he gathered from the whole instrument. 

It is conceded that the intention of the testator must be sought 
in the language which he has seen fit to employ, and not from 
extraneous evidence. But the whole instrument is to be con¬ 
sidered in determining the true meaning of any particular clause, 
for the context may, and frequently does, make quite plain the 
testator’s intention as to a particular clause that is itself ambig¬ 
uous and uncertain. 

“The construction of a will depends upon the intention 
of the testator, to be ascertained from a full view of every-, 
thing contained within the ‘four comers of the instru¬ 
ment’ ” 

Redfield on the Law of Wills (3d Ed.) Yol. I., p. 408-9. 
Hoxie v. Hoxie, 7 Paige 178. 

Manigault v. Teas , 1 Bailey Eq. 298. 

Thus in determining the true intent of the testator, General 
Payne, in his bequest of the legacy to his son Arthur, it is proper 
to considjer the language used in making the other bequests in the 
will; to compare their various expressions; to note their similar¬ 
ities and their differences; to note his expressed reasons for 
those differences. 

2. THE LEGAL REQUIREMENT OP INVESTMENT BY EXECUTOR. 

The able solicitor for the appellants has cited a number of 
cases to sustain the proposition which he announces—that the 
general rule of law requires the executor to invest the corpus of 
a legacy of money in which a life estate is created, or requires se¬ 
curity from the life tenant when possession is delivered to him. 

And the learned Court below in his opinion in the case said: 

“When money itself is bequeathed for life with remain¬ 
der over, and there is nothing in the will to show that the 
legatee is to be entrusted with its possession: and control, 
the general rule appears to be that the executor is to hold 
the funds and pay the income only to the life tenant.” 
(Record, p. 177.) “ 
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While it may conceded that the opinion of the Court is sus¬ 
tained by a number of authorities, and while the correctness of 
his opinion is not intended to be questioned, yet it is respect¬ 
fully urged upon the Court that the general rule referred to is 
by no means a universal rule. On the contrary, many highly 
respectable authorities hold the opposite view. Mr. Gardiner, 
in his recent work on Wills (1903), announces the rule as fol¬ 
lows : 

“When there is a limitation over on the termination of 
the life estate, and no provision is made for the appoint¬ 
ment of a trustee to hold the fund, the life tenant is en¬ 
titled to the possession and security will not ordinarily 
be required of him for the benefit of subsequent takers until 
it be shown that there is danger that he will waste, secrete 
or remove the property.” 

Gardner on Wills, pp. 485-486. 

In Hitchcock v. Peaslee, 145 1ST. Y. 547, a case that the so¬ 
licitor for the appellants makes an ineffectual attempt to ex¬ 
plain away, it was held that the life tenant was entitled to the 
possession of the fund bequeathed to her, and a motion to re¬ 
quire her to give security therefor Was overruled. 

And see Houser v. Ruffner, 18 W. Va. 251. 

In Fiske v. Cobb, 6 Gray 144, the Court said: 

“The doctrine is well settled that if a legacy is given 
generally but subject to a limitation over upon a subse¬ 
quent event, the divesting contingency will not prevent the 
legatee from receiving his legacy at the end of the year 
from the testator’s death. Security is required in such 
cases only when it is shown to the Court that there is dan- 
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ger that the property will be wasted, secreted or removed by 
the first taker.” 

See also Rowe's Exr. v. White, 16 Y. J. Eq. 411; 

Jones Eq. (Y. C.) 121. 

And the Court’s attention is called to Hewlett v. Hewlett, 48 
Md. 13S., decided in 1877, which is also in point. In that case 
the executor Avas the residuary legatee—upon condition that he 
would pay to J. Q. II. five thousand dollars upon his reaching 
the age of 25 years. 
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The executor settled his accounts and took possession of re¬ 
siduum of tlie estate. When J. Q. H. reached the age of 25 
he brought suit on the executor’s bond for the five thousand dol¬ 
lars. On demurrer the complaint Avas dismissed, it being held 
that the sureties Avere not liable—the executor being under no ob¬ 
ligation to make investment of the sum in the interest of the con¬ 
tingent remainderman. 

Thus it is seen that the rule is by no means unquestioned in 
its authority. And in Whittemore v. Bussell, 80 Me. 297, 6 
Am. St. 200, another case relied on by the solicitor for the 
appellants, it Avas said: 

“And all these general rules are alloAvecl to bend to the 
force of circumstances and may vary or be dispensed Avith 
GA r en, according to amounts, situations, Avants and such 
probabilities and possibilities as a court of equity may 
deem proper to consider in deciding the question.” 

The rule being one, therefore, of equitable application, al¬ 
though the rule as announced by the Court bifiow maybe admit¬ 
ted as the one to be folloAved in this jurisdiction, yet it should 
make the Court all the more ready to adopt the principle an¬ 
nounced in In re Garrily, 108 Cal. 468: 

“Very slight indications in the Avill, Avill be construed 
as showing that the testator intended the life ten¬ 
ant rather than the executor to be the trustee.” 
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6 . THE TRITE INTEXT OF THE TESTATOR WILE VARY THE RULE. 


It is conceded by the solicitor for the appellants, and need not: 
be argued, that the general rule announced by him, even though 
it be as inelastic as he contends, must yield to the true inten¬ 
tion of the testator as gathered from the will itself. So, if the 
language of the will now before the Court discloses the true in¬ 
tention of General Payne to have been that Arthur Morson 
Payne should have the custody, without security, of the fund in 
which he is given a life estate, that intention must control. 


4. TIIE LANGUAGE OF THE WILE EXAMINED. 

An examination of the will of Gen. Payne will convince any 
intelligent persoin that it was dictated by a mind keenly alive to 
every consideration that should be taken into account in a matter 
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of such importance and solemnity. He frequently gives reasons 
for the disposition of various bits of personalty and the be¬ 
stowal of various legacies. The will itself is proof that it 
was drawn by a man thoroughly conversant with legal principles 
and the distinction between legal terms and their exact mean¬ 
ing. Indeed, the testator’s will proves him to have been what 
the solicitor for the appellants denominates him in, his brief, “a 
lawyer of age and experience.” 

If, therefore, it be found that, in separate clauses he has cre¬ 
ated like estates, but has used different language in so doing, it is 
proper to infer that there was a different purpose and a different 
intention behind that difference of expression. 

In the fourth clause of the will the testator provides a life in¬ 
terest for his widow in the sum of $10,000. And he does so 
in the following language: 

“If my wife survive me I direct my executor to invest 
the sum of ten thousand dollars ($10,000 ) and pay the in¬ 
terest thereon to her order during her life, and upon and 
'from and after her death I direct that the said fund of ten 
thousand dollars ($10,000) shall be restored to my estate 
and distributed as provided by this will.” 

In the 8th clause of the will, the one whose terms are now be¬ 
ing considered, General Payne creates another life estate in a 
sum of money. Does he direct its investment as in the case of 
the life estate to his wife, and that the income only should be 
paid to the life tenant 't On the contrary, note the language: 

“In wills and codicils heretofore made I have separated 
the share of my son Arthur from the shares of the rest of 
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my children for reasons adequate and satisfactory to me. 
The reasons still continue, and I now bequeath to my son 
Arthur Morson Payne the sum of twenty-six thousand dol¬ 
lars ($26,000) for and during the joint lives of himself and 
his wife Bettie.” 

And he provides for the remainder over upon various con¬ 
tingencies. 

Again in the 8th clause, and immediately following the be¬ 
quest of the life estate to his son Arthur, he creates another life 
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estate in a sum of money. Does lie follow the language of the 
bequest that had just been written and that is contained in the 
same sentence? Far from it, note the language: 

“And if his said wife survive him, then upon his death X 
give and bequeath the said legacy to the . . .American Se¬ 
curity and Trust Company in and upon the following trusts 
and none other, that is to say, in trust to invest, reinvest and 
to keep invested, and to pay over the income to my said 
daughter-in-law Bettie for die full term of her natural 
life.” 

And he makes provision for the remainder over. 

Thus it is seen that three life estates in sums of money, are 
created by the will and each one is in different terms. 

a. In the first the executor is directed to invest the fund, 
and to pay the income to the life tenant. 

b. In the third the bequest is in terms to a named 
trustee to invest and pay over the income only to the life 
tenant. 

c. In the second, the bequest is direct to the life tenant, 
with remainder to him absolutely upon a not improbable 
contingency. Ao trustee is named, no investment is di¬ 
rected, no security is required. 

Is not the distinction significant of a different intention? 
An d wliat different intention could be entertained save 
that Arthur Morson Payne’s legacy should not be invested, 
and should not be placed in the hands of a trustee, but should 
be given into his own possession and custody. That 
a different intention is entertained toward him is not 
only manifest from the language of the bequest, but the exist¬ 
ence of reasons for the difference are mentioned by the 
testator himself. It would be difficult to conceive any differ¬ 
ence that could affect the legacy other than that growing out of 
the difference in the possession and control of the funds. 

If the fund was intended to be invested during Arthur’s life, 
as the solicitor for the appellant claims, what is the necessity 
or reason for the change of the investment at his death ? If it 
were intended that the executor should invest the fund during 
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Arthur’s life, why is the trust company substituted as the trus¬ 
tee after Arthur’s death ? 

The Court below sums up the matter most convincingly in 
his opinion. Said he: 

“The bequest to Arthur is a bequest of the money for 
life and absolutely in case he shall survive his wife. It is 
not a bequest of the interest or income in so many words, 
nor is it a bequest to a trustee for him, hut it is a 'bequest 
of the money itself to him for his life and in case of a not 
improbable event, to him absolutely and forever. Of course,, 
it is only the use to which he is entitled; the body of the es¬ 
tate is to be keptfintact for those who 'may be entitled in re¬ 
mainder ; but considering the other facts of the will, which 
so carefully and fully express the testator’s intention when 
a trustee is to be appointed, it is somewhat remarkable that 
in the first part of the 8th clause he has used the language 
we have quoted. 

“Upon a careful reading of the whole will we are unable 
to escape the conclusion that the testator expected and in- 
tendedthat the twenty-six thousand dollars( $2 6i,000) Would 
be paid into the hands of his son Arthur to whom he trusted 
the interests of Bettie and of those heirs of the testator who 
might thereafter become entitled.” 

5. A CASE IN POINT. 

The case of Boycl v. Boyd , 6 G. & J. (Aid.) 25, is directly in. 
point. In that case a letter was probated as a will. In the let¬ 
ter, which was written to the executor and legatee, this lan¬ 
guage occurs: 

“Ten thousand dollars of which you are already in pos¬ 
session of the greatest part, is to be at your disposition, and' 
for your use, .free of interest during your natural lifetime, 
but after your death to be invested in bank stock in the 
name of and for account jointly and equally of the chil¬ 
dren of Jeremiah L. Boyd.” 

The Court held that the legatee was entitled to the possession 
of the fund in Avhicli he owned the life estate and that no secu¬ 
rity should be required of him. 

The bequest in the will now being considered is very similar- 
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It gives to Arthur Morson Payne the sum of twenty-six thousand 
dollars—not the interest thereon, nor the income therefrom— 
•during the joint lives of himself and wife, and at his death, his 
wife surviving, that sum is to he invested for the benefit of his 
wife. 

It is respectfully submittted that the two cases are so simi¬ 
lar as to bring the case now before the Court directly within 
the ruling of the one that has been judicially passed upon, and 
that the opinion of the learned Court belo\v so deciding should be 
approved and his decision affirmed. 

6. HO SECURITY SHOULD BE REQUIRED OE ARTHUR MORSON 

PAYNE. 

Assuming that Arthur Morson Payne, the life tenant, is 
entitled to the possession of the corpus of the legacy, it cannot 
he seriously doubted that he is entitled to that possession without 
giving any security, so far as this case is concerned. 

It is true that he would hold the legacy only in trust during 
the life of his wife and that he would be entitled only to the use 
thereof and the income therefrom. But the testator having re¬ 
lieved him from that necessity, he cannot be made to give se¬ 
curity until there is proper allegation and proof that he is 
wasting the corpus , or that for substantial reasons there is dan¬ 
ger that it will not bo preserved to meet the claims of those con¬ 
tingently interested in remainder. 

Gardiner on AVills, pp. 4-85-486; 

Fislcc v. Cobb, 6 Gray 144; 

Rowe's Exr. v. White, 16 1ST. J. Eq. 411; 

XVIII Am. and Eng. Eney. of Law, p. 190. 

In the case of Boyd v. Boyd, above referred to, the Court 
.said, at page 31: 

“But no case has been found where without an allegation 
of danger or misconduct a legatee for life, as in this case, 
has been decreed to give security on the application of those 
having an interest in remainder; if there he such a case it 
has escaped our researches.” 

And again on page 30, the Court said: 

“And unless the complainants adduced some proof that this 
confidence had been misplaced, or was likely to be abused, 
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and that their interest in the remainder was about to bo- 
placed in jeopardy, we do not think that a withdrawal of 
the fund from his hands, or compelling him to give security,, 
would comport with the benevolent intentions of the tes¬ 
tator toward him.” 

In Houser v. Buffner , 18 W. Va. 251, the Court said:. 

“I know of no law, which requires a life tenant to givo- 
security for the return of money or other property upon 
the termination of the life estate, unless those in remainder 
or reversion show some such special circumstances as call 
for the intervention of a court of equity by bill of quia, 
timet 

See also Hitchcock v. Peaslee , 145 1ST. Y. 547. 

Authorities to the same effect might be indefinitely multiplied,, 
but only one other will be quoted. In the ease of In re 
Garrity, 108 Cal. 463, the Court clearly states the rule and its- 
reason thus: 

“If the testator has not required security to be given 
by the life tenant, courts are not authorized to require it 
in the absence of any showing of danger or liability of 
waste; otherwise the will of the testator, that the life tenant 
shall enjoy the property, will be frustrated.” 

It is freely admitted that in a proper proceeding, in the nature 
of a bill quia timet, upon allegation and proof of danger of 
waste or loss of the fund in the hands of Arthur Morson Payne, 
the Court would quite properly order him to give security. But 
in the case at bar, without any such allegation or proof, a case 
heard simply upon the executor’s petition for directions, no such 
order can be entered. 

IV. CONCLUSION 

The solicitor for the appellants has given quite an amount of' 
space in his brief to the suggestion of possible considerations 
that might have actuated the testator in making the specific be¬ 
quest under discussion in the tei’ms he did. It is not deemed 
proper or necessary to follow his lead into the field of specula¬ 
tive and suppositious argument. 
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We prefer simply to call the Court’s attention to what is 
.actually written in the will, and to the marked difference in the 
language used in creating like estates. What the testator really 
intended is so clearly and so obviously manifested in the quod 
dixit, that it is needless to burden the Court with attenuated 
arguments based on various surmises and inferences, unsup¬ 
ported by any fact or suggestion of a fact to be found in the 
record upon which this case is to be decided. 

It is .confidently urged that the opinion of the learned Court 
below is clearly sound and convincing, and should be approved 
by thig’ Court and that the decree which was entered below should 
.stand affirmed. 

Respectfully submitted, 

FRED HARPER, 

Solicitor for Arthur Morson Payne and Elizabeth Payne. 






